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Transfer of Business

Fair Work

and enforce relevant Commonwealth workplace laws.

Australia’s new workplace relations system

From 1 July 2009, most Australian workplaces are governed by a new system created by the Fair Work Act 2009.

The Fair Work Ombudsman helps employees, employers, contractors and the community to understand and
comply with the new system. We provide education, information and advice, investigate workplace complaints,

The transfer of business provisions under the Fair Work Act
2009, deals with situations where a business is transferred
from one national system employer (e.g. a company) to
another. The result may be that an award, agreement,

or another type of ‘transferable instrument’follows the
transfer and becomes binding on the new employer.
Therefore, when an employer buys or sells a business, the
sale may affect the employment and entitlements of the
employees already working for the business.

What is a transfer of business?

Under the Fair Work Act 2009, a transfer of business takes
place if the following requirements are satisfied:

- the employment of an employee (the ‘transferring
employee’) of the old employer has terminated

- within three months after the termination, the
employee becomes employed by the new employer

« the work the employee performs for the new employer
(the ‘transferring work’) is the same or substantially the
same as the work they performed for the old employer

- at least one of the following connections exists
between the two employers:

— an arrangement that the new employer owns or
has use of some or all of the old employer’s assets
that relate to the transferring work

- the work from the old employer is outsourced
to the new employer

— work previously outsourced is insourced

— they are associated entities within the meaning
of section 50AAA of the Corporations Act 2001 (there
are a number of ways entities can be associated -
broadly speaking, it involves one entity having a
controlling interest in the other).
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Given the above, there is no transfer of business for the
purposes of the Fair Work Act 2009 unless at least one
employee moves to the new employer.

What is a‘transferable instrument’?

Where there has been a transfer of business, certain
workplace instruments (transferable instruments) that
covered employees of the old employer continue to cover
those employees employed by the new employer.

Each of the following is a transferable instrument:

- anagreement (an enterprise agreement approved by
FWA, a collective agreement, a preserved individual or
collective state agreement, an Australian Workplace
Agreement, an Individual Transitional Employment
Agreement, a certified agreement made before
27 March 2006, and an old industrial relations
agreement)

- aworkplace determination
- anaward

- anotional agreement preserving a state award
(NAPSA)

- anamed employer award (a modern award that
commenced on 1 January 2010 that expressly covers
one or more named employers)

- preserved redundancy provisions (in certain
circumstances, if the transfer occurred before
31 December 2009)

- individual flexibility arrangements

- guarantee of annual earnings.
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The transferable instrument will cover a transferring
employee while they are performing transferring work
until it is terminated, or until a new workplace instrument
commences which can cover the transferring employees.
An enterprise agreement can cover employees under

any previous enterprise agreement (after its nominal
expiry date) or any other collective or certified agreement,
NAPSA or award. From 1 January 2010, a modern award
can cover employees under awards or NAPSASs.

A transferable instrument may also apply to new
employees (that are not transferring employees)
employed by the new employer if the new employee
performs the transferring work and there is no other
enterprise agreement or modern award that would
otherwise apply.

Fair Work Australia is permitted to make certain orders
relating to the application of transferable instruments -
that is, in particular, whether a transferable instrument
will or will not apply to the new employer, or that an
enterprise agreement (or other collective agreement) or
modern award that applied to the new employer applies
to the transferring employees.

What happens to employee
entitlements on a transfer
of business?

Under the Fair Work Act 2009, there is no obligation

on employers to notify their employees of a transfer

of business or what workplace instrument will apply.
However, for any new employee an employer must

be given a Fair Work Information Statement. This
statement must contain an explanation of the effect on
an employee’s entitlements when they are subject to a
transfer of business.

Generally, where there is a transfer of employment, service
with the old employer counts as service with the new
employer. However, there are exceptions to this general
principle. When a new employer is not an associated
entity of the old employer, they may decide not to
recognise a transferring employee’s previous accumulated
service for annual leave or redundancy pay under the
National Employment Standards (NES) that now apply.

Given this, the old employer may be under an obligation
to pay the affected employees their accrued entitlements
(such as annual leave or redundancy).

If the employee has already received entitlements based
on service from the old employer, that service is not
counted again in determining entitlements with the
new employer. For example, if payment in lieu of notice
of termination is given by the old employer, the period
of notice for any subsequent termination by the second
employer is not calculated based on service with the old
employer.

What happens to employment
records on a transfer of business?

The Fair Work Regulations 2009 provides the requirements
and obligations of employers concerning records of
transferring employees.

The old employer is required to transfer the employment
record for each transferring employee at the time

the connection between the two employers occurs

(i.e. when the transfer of assets occurs, when the work is

outsourced or insourced or, for associated entities, when
the employee is transferred).

If the transferring employee becomes an employee of the
new employer after the transfer, the new employer must
ask the old employer to provide them with the employee’s
records. The old employer must give the records to the
new employer,

These records are then required to be kept by the new
employer for seven years in line with their record keeping
obligations under the Fair Work Act 2009.

Contact us

Fair Work Online: www.fairwork.gov.au
Fair Work Infoline: 13 13 94
Monday to Friday, between 8.00am—6.00pm

Need language help?
Contact the Translating and Interpreting Service (TIS)
on 131450

Hearing & speech assistance
Call through the National Relay Service (NRS):

ForTTY: 13 36 77. Ask for the Fair Work Infoline 13 13 94

- Speak & Listen: 1300 555 727. Ask for the Fair Work Infoline
131394

Fair Work Infoline: 13 13 94 www.fairwork.gov.au

This information has been provided by the Fair Work Ombudsman (FWO) as part of its function to provide education, assistance and advice

(but not legal or professional service advice). The FWO does not provide this information for any other purpose. You are not entitled to rely

upon this information as a basis for action that may expose you to a legal liability, injury, loss or damage. Rather, it is recommended that you
obtain your own independent legal advice or other professional service or expert assistance relevant to your particular circumstances.
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